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PER CURI AM

This case involves a dispute arising out of the default by
Appel lants Walter C. Anderson, Gold & Appel Transfer, S. A, and
Revi sion LLC (collectively referred to as “the Borrowers”) on a
$14, 310, 400 | oan by Appellee Donald A. Burns. The district court
awar ded Burns $11, 633, 874. 87, as noney due under the parties’ |oan
agreenent . The Borrowers appeal the district court’s award on
t hree grounds. First, the Borrowers maintain that the district
court erred in concludi ng Burns disposed of the collateral for the
[oan in accordance with the New York Uniform Conmercial Code
Second, the Borrowers challenge the district court’s adm ssion of
the testinmony of Burns’'s expert W tness. Third, the Borrowers
argue that the district court should not have adopted the report
and testinony of Burns's expert witness as a guide in calculating

Burns’s damages. Finding no error, we affirm

| .

Burns |l ent the Borrowers $14, 310, 400, which was to be repaid
to Burns plus interest on or before Decenber 31, 2001. The parties
menorialized this |oan agreement in the Anmended and Restated
Prom ssory Note dated March 1, 2001, and Amendnent No. 1 to the
Amended and Restated Promi ssory Note dated Novenber 1, 2001

(together referred to as “the Note”).



As collateral for the Note, Anderson, Gold & Appel, Revision,
and one other entity, not a party to this suit (collectively
referred to as “the Pledgors”), signed an Anended and Restated
Pl edge Agreenent, and pledged certain shares of Covista
Communi cations, Inc. stock, athinly traded stock regi stered on the
NASDAQ W th respect to the Covista stock, the Pledge Agreenent

provided that, in the event of the Borrowers’ default on the Note,

Burns may sell the Collateral at a “private sale . . . upon such
termse and conditions as it my deem advisable.” J. A 1849.
Further, Burns “may be a purchaser of the Collateral . . . at any
sale . . . and my apply against the purchase price the

i ndebt edness secured hereby.” J.A 1852.
Under the Pl edge Agreenent, noreover, the

Pl edgors . . . acknow edge that the [ Covista stock].
. . is . . . of atype custonarily sold on a recognized
market, in each case within the nmeaning of [New York
Uni f orm Commerci al Code § 9-610]

Pl edgor[s] further recognize[] that the market for the
Pl edged Stock is illiquid and that a public sale of the
Pl edged Stock in a significant quantity could have an
adverse effect on the market price for the Pl edged St ock.
Therefore, Pledgor[s] acknow edge[] and agree[] that

no private sale of the Pl edged Stock (whet her such sale
istothe Pledgee or to a third party) will be deened to
have been made in a commercially unreasonabl e manner for
the reason that it was nade at a price that reflects a
discount from the then current market price of such
Pl edged St ock. Pl edgor[s] further acknow edge[] and
agree[] that, to the fullest extent permtted by
applicable | aw, any such discount that is calculated in
accordance with an appraisal of the Pledged Stock by an




i ndependent appraiser . . . shall be deened to be
commercially reasonabl e.

J. A 1850, 1852-53 (enphasi s added).

Burns later agreed to extend the Note’'s maturity date from
Decenber 31, 2001 to February 11, 2002. When the Borrowers failed
to repay Burns by February 11, 2002, however, Burns served the
Borrowers with a “Notice of Default.” J.A 82. Burns also nuiled
the Pl edgors a “Notification of Disposition of Collateral” on April
3, 2002. J.A 1872. The notification stated:

Pl ease be advi sed that:

(1) The Pledgee will effect a private sale of all or
a portion of the [Covista stock] sonetine after April 15,
2002.

(2) You are entitled to an accounting of the unpaid

i ndebt edness secured by the shares that the Pledgee

intends to sell for a fee of $2,500. You may request an

accounting by calling Gary E. Mirphy .

J. A 1873 (enphasis added).

Burns then contacted John Rachlin, Senior Vice-President of
Merrill Lynch, to seek advice on “howto handl e the transfer of the
pl edged Covista [stock].” J.A 554, Based upon the advice and
i nformati on he received, Burns retained Valuation Services, Inc.,
an i ndependent appraiser, to issue a report regardi ng the val ue of
the Covista stock. Russel |l Bregnman, an enployee of Valuation
Services, prepared a report on April 15, 2002, and valued the

shares of Covista stock subject to the Pledge Agreenent at

$7, 924, 332.



Shortly after the mailing of the Notice of D sposition,
however, Anderson sent Burns an e-mai |l nmessage, advi sing Burns that
“I'ylou will not get a good price per share by selling the shares
NOW. [Covista] has just nerged . . . and the results of that
merger along with the other activities of the [ Covista] nanagenent
will on[l]y beconme apparent in the next few quarters.” J.A 1544-
45. Based on this advice, Burns del ayed selling the Covista stock
in April.

At Burns’s request, Bregman updated the April 15, 2002 report
on August 12, 2002, and valued the Covista stock at $5, 635, 403.
That sanme day, Burns, wth the assistance of John Rachlin,
submtted to Anerican Stock Transfer the original st ock
certificates and powers of the pledged Covista stock. A transfer
agent issued the replacenent Covista stock certificates in Burns’s
name, and based on the August 12, 2002 report produced by Val uation
Services, $5,635,403 was deducted from the anmount the Borrowers
owed under the Note. Burns nenorialized this transaction by filing
a Schedul e 13Dwith the Securities and Exchange Conmi ssion, stating
in pertinent part:

On Sept enber 6, 2002, pursuant to an exercise of renedies

under [the Pl edge Agreenent], . . . [Burns] took title to

[the pledged Covista stock]. . . . As consi deration

therefor, the Borrowers received a credit toward
repaynent of their outstanding obligations under the

Current Note . . . in the approximte anount of
$5, 635, 403.
J. A 566.



Because the Covista stock satisfied only a portion of the
anount due under the Note, Burns comrenced suit against the
Borrowers seeking nonetary damages in the anount remaining due
under the Note. Burns filed a notion for summry judgnent,
mai nt ai ni ng that there was no di spute as to the anount of the | oan;
that the Borrowers were in default on the | oan; that Burns properly
t ook ownership of the Covista stock; and that the valuation of the
Covi sta stock was commercially reasonable as a matter of |law. The
district court granted partial summary judgnment in favor of Burns,
finding that Burns had properly “exercised his rights to the
collateral in accord with [New York Uniform Conmercial Code]
section 9-610." Mem Op. of Mar. 31, 2003, J.A 708. As to
whether the sale price of the collateral was comercially
reasonabl e, the district court found disputed issues of materi al
fact remained for trial.

At trial, Burns produced the Valuation Services report and
of fered the testinony of Russell Bregman, the author of the report,
to denonstrate the conmercial reasonabl eness of the sale price.
The district judge qualified Bregman as an expert and admtted his
testinmony regarding the value of the Covista stock under Rule 702
of the Federal Rules of Evidence. The Borrowers failed to proffer
any theory of their own as to the stock value, but instead relied
solely on attacking the Valuation Services report and Bregman’s

t esti nony. The district court found Bregnan's testinony of



sufficient weight to guide the court in its determnation of
damages and adopted, as comrercially reasonable, the Valuation
Services report, calculating the worth of the Covista stock at
$5, 635, 403. The district court deducted this anount from the
anount due under the Note and entered judgnent against the
Borrowers, jointly and severally, in an anmount of $11, 633, 874. 87,

plus fees, costs, and interest.

.

The Borrowers first argue that Burns failed to di spose of the
Covista stock in accordance with section 9-610 of the New York
Uni form Commercial Code (“Ny UCC). Whet her Burns’s conduct
conplied wth section 9-610 is a question of statutory
i nterpretation. W review a district court’s statutory

interpretation de novo. See WR Foods, Inc. v. Tyson Foods, Inc.,

65 F.3d 1172, 1178 (4th Cr. 1995).
In the event of a debtor’s default, section 9-610 of the NY
UCC permits a secured party to sell collateral and apply the

proceeds of the sale towards the outstanding debt. NY. UCC 8§

9-610. A secured party may purchase the collateral hinself “at a
private disposition . . . if the collateral is of a kind that is
customarily sold on a recognized market.” Id. 8§ 9-610(c)(2)

(enphasi s added).



The Borrowers claimthat Burns’s actions are insufficient to
anount to a purchase of collateral at a “private disposition” under
section 9-610. The Borrowers contend that to purchase stock at a
private disposition under section 9-610, the disposition nmnust
denonstrate sone “traditional indicia of a sale,” including
solicitation, negotiation, and the presence of a buyer and seller
whose interests with respect to the price are at odds. Reply Brief
of Appellants at 7.

Nei t her section 9-610 nor any other provision of the NY UCC
points to the limted view of the phrase “private disposition”
suggested by the Borrowers.” The plain |anguage of section 9-

610(b) instructs that so long as “[e]very aspect of a disposition

of collateral, including the nmethod, manner, time, place, and ot her
terms, . . . [is] commercially reasonable. . . . a secured party
may di spose of collateral by . . . private proceedings . . . at any
time and place and on any terns.” Id. 8 9-610(b) (enphasis

added). Section 9-610, therefore, requires that the tine, place,
and terns of any disposition of «collateral be comercially

r easonabl e. Except for the requirenent of commer ci al

The Borrowers refer to section 2-706 coment 4, which
states that a “‘private’ sale may be effected by solicitation and
negoti ati on conducted either directly or through a broker.” N.Y.
UCC 8 2-706 cnt. 4 (enphasis added). This comment regardi ng an
Article 2 provision by its own terns provides only one possible
met hod by which a party may conduct a “private sale.” It does not
purport to establish the exclusive nmeans for conducting a private

sal e.



reasonabl eness, however, the tinme, place, and terns of a
di sposition of collateral under section 9-610 renai n unconstrai ned
by the NY UCC. |Indeed, section 9-601(a) recogni zes that the rights
of a secured party after default are those “rights provided in this
part and . . . those provided by agreenent of the parties.” 1d. 8§
9- 601(a).

In this case, Burns took absolute title to the Covista stock
for an independently appraised value and applied that value to
reduce the debt under the Note. These actions followed precisely
the sale nethod with respect to the Covista stock afforded to Burns
and agreed to by the parties under the Pledge Agreenent. Accord
N.Y. UCC 8§ 2-106 (defining “sale” as the “passing of title from
the seller to the buyer for a price”). W agree with the district
court, noreover, that the tinme, place, and terns of Burns’s
purchase of the Covista stock was commercially reasonable. Mem

Op. of Aug. 1, 2003, J.A 1997-2011. Cf. Cole v. Mnufacturers

Trust Co., 299 N Y.S 418, 420-29 (Sup. C. 1937) (finding no
“private sal e” where pl edgee made entri es on books show ng transfer
of collateral and credit upon the pl edgor’s notes because, in part,
pl edge agreenent did not expressly authorize the pledgee to retain
the collateral at a fair value or at an appraised value and apply
the proceeds on the | oan). Because Burns adhered exactly to the
st ock sal e net hod provi ded under the Pl edge Agreenent and the tine,

pl ace and terns of the disposition was commercially reasonable, we

10



find that Burns purchased the Covista stock by private disposition
as contenpl ated under section 9-610 of the NY UCC,

The decisions cited by the Borrowers to denonstrate that
Burns’s actions fail to constitute a disposition under section 9-
610 are not persuasive. None of these cases are akin to the

material facts present here. In Sports Courts of Omaha, Ltd. V.

Brower, 534 N.W2d 317 (Neb. 1995), the secured creditor, unlike
Bur ns, failed to transfer title to hinself for valuable

consideration. Nor did the pledge agreenent in Sports Court, as

di d t he Pl edge Agreenent here, expressly provide for disposition by
private sale in the manner wutilized by the secured creditor.

Unlike this case, noreover, the parties in In re Copeland, 531 F. 2d

1195 (3d Cr. 1976), nmade no agreenent as to the nethod by which
t he secured creditor coul d di spose of the collateral after default.

Finally, Lanp Fair, Inc. v. Perez-Otiz, 888 F.2d 173 (1st Cr.

1989), is inapposite, because the court sinply held that a secured
party’ s repossession of a store does not involve collateral of the
kind customarily sold on the recognized market and, therefore
cannot fall under section 9-610. The Covista stock, in contrast,
is atype of collateral customarily sold on the recogni zed market .

The district court’s conclusion, furthernore, does not
evi scerate any distinction in the NY UCC between a secured party’s
retention of collateral under section 9-620 and a secured party’s

di sposition of collateral under section 9-610. To proceed under

11



section 9-620, a secured creditor nmust obtain a debtor’s consent to
acceptance of the collateral in satisfaction of all or a portion of
the debt, usually by sending a proposal to the debtor setting forth
the terns under which the secured party is willing to accept the
collateral and obtaining the debtor’s consent to the proposal in
witing after default. N Y. UCC 8 9-620(a)(1), (b), (c) & off.
cnts. 3-5. There is no evidence to suggest that Burns retained the

Covi sta stock under section 9-620. See Chrysler Credit Corp. V.

Mtchell, 464 N. Y.S.2d 96, 97 (Sup. C&. App. Div. 1983) (finding in
t he absence of witten notice to the debtor that the court may not
inply the creditor elected to take the collateral in satisfaction
of the debt under section 9-620).

In addition, the proposal and consent prerequisites to
retaining collateral in satisfaction of all or a portion of the
debt under section 9-620 protect a debtor from any commercially
unreasonabl e determination of the value of the collateral and
correspondi ng prejudicial reduction of the debt, whereas section
9-610 affords a debtor the protection of the comercia
reasonabl eness standard. Because the disposition of the Covista
stock was commercially reasonabl e, the Borrowers cannot establish
that they were prejudiced in any way by Burns’s el ection to di spose
of the Covista stock under section 9-610 rather than to retain it

under section 9-620.

12



Accordingly, we find that Burns purchased t he Covi sta stock at
a private disposition in accordance with section 9-610 of the New

York Uni form Conmmerci al Code.

[T,

The Borrowers next claimthe district court should not have
admtted the testinony of Burns's expert, Russell Bregman,
regardi ng the value of the Covista stock pursuant to Federal Rule
of Evidence 702. This court gives “‘great deference’ to a district
court’s decision to admt or exclude expert testinony,” TFW5 v.
Schaefer, 325 F. 3d 234, 240 (4th G r. 2003), review ng the deci sion

only for abuse of discretion. See General Elec. Co. v. Joiner, 522

U S 136, 143 (1997). Expert testinony is admssible if it is
reliable and “will assist the trier of fact to understand the
evidence or to determne a fact in issue.” Fed. R Evid. 702. To
det erm ne whet her expert testinony is reliable, “a court eval uates
the nethodology . . . that the proffered . . . technical expert
uses to reach his conclusion; the court does not evaluate the
conclusion itself.” TFWS, 325 F.3d at 240.

The Suprene Court in Daubert v. Merrell Dow Pharnmaceuticals

Inc., 509 U S 579 (1993), set forth the foll ow ng nonexcl usive
checklist for assessing the reliability of expert testinony: (1)
whet her the expert's theory can be or has been tested; (2) whether

the theory has wi thstood peer review and publication; (3) whether

13



there is a known or potential rate of error; (4) whether standards
exi st for the application of the theory; and (5) whether the theory
has been generally accepted by the relevant scientific community.

See id. at 593-94; see also Kunho Tire Co. v. Carnichael, 526 U S.

137, 149 (1999) (extending Daubert to technical experts).

After careful consideration, the district court admtted
Bregman’ s expert testinony, pointing out that:

(1) Bregman has obtai ned specialized training, education

and experience in the technical field of valuation; (2)

the val uation nethods used by Bregman have been tested

and can be re-created; (3) the nethods used by Bregnman

have been peer-revi ewed and sonme of the material subject

to publication; (4) the potential rate of error in

conducting a valuation may be large, and differences in

val uati on opi nions may be great, however . . . thisis a

wei ght issue . . .; (5) NACVA is a body that nuaintains

standards used in the stock val uation process and those

standards were enployed in this case; and (6) the
techniques used in [Bregnman’'s] valuation have been
accepted by the relevant technical community.

Mem Op. of Aug. 1, 2003, J.A 2001-02 (citations omtted).

On appeal, the Borrowers fail to show that the district court
abused its discretionin admtting Bregman’s expert testinony. The
Borrowers, in fact, “do[] not mount a true Daubert chall enge, for
[they] do[] not argue that the[] nethods [ enpl oyed by Bregman] have
not been tested, have not w thstood peer-review and publication,
have excessive rates of error, have no standards for their
application, or have not been accepted in their field.” TFW5 325
F.3d at 240. Instead, the Borrowers claimthat Bregman failed to

review certain docunents which would purportedly influence the

14



val uation of Covista stock. The Borrowers also contend that
Bregnan’ s “actual sal es” valuation was based on unreliable data.
Nei t her of these clains, however, denonstrate that the valuation
nmet hods enpl oyed by Bregnman are unreliable. Rather, the Borrowers’
cl ai ns address the proper weight to afford Bregman’s testi nony, not
its adm ssibility.

The Borrowers’ challenge to Bregman’'s qualifications is
simlarly without nmerit. The Borrowers fail to showthat Bregman’s
all eged lack of special expertise in valuing publicly traded,
t el ecommuni cati ons conpani es prevented him from reliably val uing
the Covista stock. Burns presented anple evidence denonstrating
t hat Bregnman had speci ali zed experi ence, education, and trainingin
the field of valuation analysis and, in particular, in performng
val uations of stock simlar to the valuation he performed wth
respect to the Covista stock. Mem Op. of Aug. 1, 2003, J.A 2000
(citations omtted). Accordingly, we find no abuse of discretion
inadmtting Bregnman’s expert testinony regarding the value of the

Covi sta stock.

| V.
The Borrowers next argue that the district court should not
have relied on Bregman’'s “actual sales” valuation to determ ne
Burns’s damages. In particular, the Borrowers contend that,

al t hough Bregman conceded a willing buyer or seller is assunmed in

15



an “actual sal es” valuation, uncontradicted testinony establishes
that at |east one of the sales relied upon by Bregman was not
between a willing buyer and seller. In addition, the Borrowers
assert that one of the three sales was never consunmated and
therefore, was not properly relied upon in an “actual sales”
val uation

Whet her the district court properly relied on Bregman' s
valuation in calculating Burns’s damages is a question of fact

reviewed for clear error. Estate of Godley v. Conm ssioner, 286

F.3d 210, 214 (4th Cr. 2002). “In applying the clearly erroneous
standard . . ., [t]he authority of an appellate court . . . is
circunscribed by the deference it nust give to decisions of the

trier of the fact, who is wusually in a superior position to

apprai se and wei gh the evidence.” Jones v. Pitt County Bd. of Ed.,
528 F.2d 414, 418 (4th Gr. 1975) (internal quotation marks
omtted). The court “will not disturb [a district court’s]
findings nerely because it may doubt their correctness. . . . [T]he
Court of Appeals [nust] be satisfied that the [d]istrict [j]ludge is
clearly in error before it wll set his findings aside.” I|d.
(internal quotation marks omtted). Stated another way, “a finding
may be rejected as clearly erroneous when although there is
evi dence to support it, the reviewing court on the entire evidence
is left wth the definite and firm conviction that a m stake has

been conmtted.” [d. (internal quotation nmarks omtted).

16



The Borrowers’ argunents do not |eave us “with the definite
and firm conviction that a mstake has been commtted.” I d.
(internal quotation marks omtted). Contrary to the Borrowers
contention, the evidence does not denonstrate that one of the three
sales relied upon in Bregnman’s actual sal es valuation was between
an unwi | ling buyer or seller. At trial, Anderson testified that
Revi sion sold its stock because “Gold & Appel was in a very severe
cash squeeze because of the market decline, and we needed cash. W
needed desperately to get sone cash to pay our obligations.” J. A
1054. However, Anderson’s testinony does not establish that
Revision was an “unwilling seller” in the context of stock
val uation. Anderson was not qualified as an expert in the field
stock valuation, nor did his testinony show that Revision was an
unwilling seller in that context. Notably, the Borrowers cross-
exam ned Bregman on this point, and Bregman i ndi cated that a seller
is “willing” if the transaction is “arms-length.” J. A 982-83
There is no evidence in the record to suggest that Revision failed
to sell its Covista stock in an arns-length transacti on.

We |ikew se reject the Borrowers’ argunent that the district
court erred in relying upon a sale that was never actually
consunmmated. As noted by the district court, Bregman identified
“three transactions in which large blocks of Covista stock were
actually sold or were authorized to be sold in the past twelve to

ei ghteen nonths.” Mem Op. of Aug. 1, 2003, J. A 2005. Therefore,

17



one of the sales relied on by Bregnman was approved by the Covista
Board of Directors but was not ultimately consummated. The
Borrowers offer no reason to conclude that reliance on this
“approved” transaction clearly underm nes Bregnan’s actual sales
val uati on. Accordingly, we find no clear error in the district
court’s adoption of Bregman’s actual sales valuation as a guide to

determ ne Burns’s damages.

V.
Finding no nerit in any of the grounds raised by Appellants,

we affirm

AFFI RVED
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